
IN TIIE CIRCUIT COURT OF JEFFERSON COUNTY, WEST VIRGII{IA

JEFFERSON COUNTY CITIZENS
FOR ECONOMIC PRESERVATION,
ll' NON-PROFIT CORPORATION,

Petitioner.

v. CWIL ACTION No, 05-C-143
Honorable Thomas W, Steptoe, Jr,

COUNTY COMMISSION OF
JEFFERSON COUNTY, a public body;
ARCHIB.{LD M. S. MORGAN, Member
C. DALE MANUEL, Member,
GREGORY A. CORLISS, Member, and
JANE M. TABB, member,

Respondents.

ORDER INVAIIDATING TTTE APRIL 8.2005 AMENDMENTS

Petitioner, Jeffe¡son County Citizens for Economic Preservation (JCCEP), through

the Law Office of Rich¡rd G- Cay, L.C. and Peter L. Chakrnskian, Esq., fìled a Motion for

Pârtiat Summary Judgment. After issuing a briefing schedule, the Court held a hearing on

this motion. Additionally, Respondents, Jefferson County Commission (Corr:nission) et

al., through couusel James Casimiro III, Esq., Assistant Prosecuting Attomey, moved the

Cout for summary judgment, which the Court considers a cross-motion for summffy

judgment.

The Court has studied Petitioner's and Respondents' Motions for Summary

JudgmenÈ all responses, memorânda, and attached exhibits. The Court has reviewed the

record of the oase and tho peninent legal authoriries. As a result of these deliberations, the

Court ORDERS Petitioner's Motion for Partial Surunary Judgment GR-{NTED, a¡rd

Respondents' Motion for Surnmary Judgment PARTIALLY GRANTED. Because there



are no remainíng issues before the Court, the Court ORDERS the clerk to RETIRE THIS

CASE ['ROM TIIE DOCKET.

Standard of Review

"summary judgment is proper only it in the context of the motion and any

opposition to it, no genuine issue of material fact exists ilrd the novant demonshates

entitlement to judgment as a mafter of latry." Syl. pt. 2, Gentry v. Mangum, 195 W.Va. 512,

46ó S.E.2d l7t (199s).

f,'rctuol and Procedurol Background

Before the Legislature repealed West Virginia Code Section 8-24-l et seq. to

replace itwith 8A-7-1 et seq. in 2004, the Jefferson County Zoning a¡d La¡rd Development

Ordínance (Ordinance) contained Section 12.2, whichreferenced 8-24-L et seq. Section

12.2 outlined the procedure for amending the Ordinance by mandating tÏat all arnendments

follow the procedures set forth in 8-24-18 through 8-24-23. The Jefferson County

Commission (County Commission) amended Section 12.2 effective April8,2005. The

amendment removed the to 8-24-1et seq. amendment requirements and replaced them with

those from 8A-7-8. In addition, Section 5.7(dxl), whÍch allows lots in a Rural District to

be subdivided, was reduced from one lot per ten acres to one lot per fifreen acres.

Before making these amendments, the County Commission held two advertised

public hearings at which it considered the amendments and took public comment. The

Planníng Commission met regarding the amendments' consistency with the comprehensive

plan.

At the Corurty Commíssion meeting on January 6,2005 the Zoning Admínistrator

appeared and handed out the latest proposed amendmonts to the Ordinance. A citizen also



submitted trvo proposals, which the County Com.mission sent to the Planr¡ing Commission

for review.

The Planning Commission found all three proposals consistent with the

Comprehensive Plan at its January I l, 2005 me eting. It asked the County Contnission for

30 days to revierv publíc comment before reporting back to the County Commission. At

thei¡ January 20,2005 meeting, the County Commission voted to schedule public hearings

on the tbree proposed amendments and inrrited the Planning Commission to aftend and

participate, Holever, at their next meeting on January 27,2005, the Commissíon rescinded

that vote and instead. voted to hold the public hearings only on the Courty Commission's

proposed amendment. They rescheduled the original date, buù did not reiterate their invite

to ilre Plaruring Commission.

The County Commission published notíce twice and it read as follows:

NOTICE OF PIJBLIC HEARING
JEFFERSON COTINÎY COMMÍSSION PROPOSED

AMENDMENTS JEFFERSON COTINTY ZONING AND
DEVELOPMENT REVIEW ORDINANCE

Please take notice that the public hearings will be held

on Wednesday February 23,2005 and Thursday Februaty 24,

2005, aT 7:00 p.m. in the Jefferson Cou:rty Meeting Room

located on the Gtound floor of the OId Charles Town
Library, 200 East Washington SnoeL Charles Towrr, West

Virginia to receive comment on proposed amendments to the

Jefferson County Zowng and Developmont Review
Ordinance.

Pursuant to 8A-7-8 of the State Code of V/est
Virginia, the County Commission of Jefferson County, its
staffand legal consultarts have studied the aforementioned
Ordinance and determined that amendments need to be made.

The Commission will receive commenls on Amendments to

the Jeffenon County Tnnngand Development Review
Ordinance, Draft of January 6, 2005, by the Counry
Commissíon of Jefferson County.

All persons and governmental units having an interest

in said proposed Ordinsnce amendments are invÍted to attend



this meeting. County Comnrission files on the proposecl

amendments may be reviowed at any time during normal
business hours at the Office of the Jefferson County
Commissior¡ l24BßtWashington Strert, of Cha¡les Towq
tffest Virginia. Copies of the proposed amendnents may

also be obtained at ilre Commission ofñce or on tbe County

websiæ at rwwvjeffersoncounrywv.org. If you have any

questions, you may call the Counfy Commission ofñce at
(304\ 778-3264,

Any party desiring a transcdpt of these proceedings

'*'ill be responsible for providrng a competent stenogræhor at

thei¡ own expense.

By Order of the Countj Commission of Jefferson

Count/.

Before these public hearings occurre{ the County Comrnission met to discuss

additional considerations regarding the changes to the proposed amendments.

The County Commission held its frst public hearing on the proposed amendments

on February 23,2005. All Commissioners attended along with five members of the

Planning Com¡rission. Many individuals submítted conospondence and made comment.

On March 3,20051,the County Commission held the second of the public hearings

on the proposed amendments. All Commissioners wero present along with eight members

of the Planning Commission. Many individuals submitæd correspondence and were there

for discussion. At the Corurty Corrmission's March 10, 2005 meeting it scheduled a work

session on l\4a¡ch 14,2005 to discuss the proposed amendments. At its next meeting afrer

the work session, the Commission sent the proposed amenclments tn the Plarrning

Commission tbr review and oomment on their compatibility wittr the Comprehensive Plan.

At the March 22,2005 Planning Commission meeting, the Zoning Adminisl¡ator noted låat

the Prosecuting Attorney's Office wrote and approved the proposed amendments. The

Planning Commission found these proposed amendments to be consistent with the

t 
The Februory 24,2005 hearing rvæ reschcduled due to weather,



Comprehensive Plan. At their March 23, 2005 meeting, the County Commission approved

the March 17,2005 draft of the proposed amendments and set an effective date of April 8,

2005.

On May 9,2005, Petitioner filed for a Writ of Certiorari or Decla¡atory Judgment

alleging that 8-24-1 et seq. applied to the County Commissiorr when it amended the

Ordinance, but that the County Commissiou did not follow those statutes. Therefore, it

argued that the County Commission unlawfully adopted the amendments. The Court, on

July 8, 2005, declined to grant certiorari, but left intact PetitÍoner's claim for declaratory

judgment. On October 2,2006, Respondents filed for summary judgnent. The Court

denied Rospondents' motion and interpreted West Virginia Code, Section 8A-7-1 et seq. to

¡equite any amendments to the Ordinance to follolv the previously repealed West Virginia

Code, Sections 8-24-18 through 8-24-23- Both Petitioner and Respondents have since tìled

additional summory judgment môtions. The Court considers these two motions below.

Lnw and Re¡soning

Petitioner argues that the Respondent enacted the Ordrnance amendments in

contravention of the West Virginia Code ând that the Court should order the amendments

invalid, Generally, it alguos that the Planníng and County Conrmissions did not tbiiow the

couect procedure in arnending ths ordinance. Additionall¡ Petitioner contends thæ the

amendment that changed subdivisions in the Rural Zoning Disnict ûom one lot per l0

acres to one lot per 15 acres constifuted a taking by the Respondent.

Respondents counter thar the rural suMivision change was not a taking because it

did not talte away all economio use from the land. Moreover, they argue that the County

and Planning Commissioß did comply r.vith the West Virginia Code because their actions



satisfied the aim of the starutory requirements. The County Comnrission together with the

Planning Commission held public hearings, adopted and recommended the Ordinance

amendments, and made a fin¿l âdoption.

I. Takinq

While the change in density from one in 10 acres to one in 15 acres may have

resulted in a diminutíon to the value of properfy ín the Rural Z,oning Dist¡ict, it did not

constitule a taking.

Land-use regulâtions rvill not constitute an impermissible
taking of propeity under the Fifth Amendment to the United
States Constitution and Section 9 of Article III of the West
Vírginía Constitution if such regulations can be reasonably
found to promote the health, safety, morals, or general
welfa¡e of the public and the regulations do not destroy all
economic use of the propôrty.

Syl. Pt. 6,lufcFillan v. Berkeley County Planníng Comtnission, 190 W.Va. 458 (1993).

The change in densify does not destroy all economic use of property in the Ru¡al Z.oung

Distiot because an individual owning land there can still subdivide his or her property and

sell off parcels, or fa¡m the land and sell the crops. Therefore, the Court FINDS that the

above land-use regulation does not constitute a taking.

II. Validitv of the April 8. 2005 Ordinance Âmeudments

From the facts above, the Court could construe that Respondents did not violato the

Code when enacting the Ordinance amendments if it fiuds that Respondents followed the

spirit of the larv if not the letter of the law. Therefore, tho issue before the Court is rvhether



a county commission must precisely follow the letter of the lar.v in order for its legislation

to be deemed valid. If so, the Court must determine whether Respondonts did so.

ír. Loc¿l Government Power

In the United States, local governments receive their power from state legislatues.

These legislatures use enabling sratues to iransfer po\\€r to local governments. 10IR C.J.S.

Zoning & Land Planning $ 11 (2007)" Almost always, the enabling stâtutes sh'ictly limit

the local govemments' powor. "Action taken beyond the authoriff conferred (by the

legislature) or failing to comply with the terms and conditions governing its exercise will

be invalid." E.C. Yokley , Tnning Law and Practice $ 9.4 (4th ed. 2001 ). This is especially

true fbr land use and zoning.

That zoning authority must be exeroised in compliance with
the enabling act is a well-established and well-reoognized
principle of law, and the local government deviating or
departing from it is headed for the same trouble the master of
a ship invites were he or she to deliberately run the vessel
aground on a rocky roef.

Id.

The consequences are serious when a local govemment acts outside its zoning authority.

"The procedr:re provided by statuæ for the oxercise of zoning powers nrust be follo'*ed . . .

and failure to comply with amandatory procedural requirement of the enabling stâhrte

renders a zoning ordinance inv^!id." 10lA C.J.S. Zoning & Lancl Planning $ 1l (2007).

This limitation applies no less in situations where a local govemment amends â

zoning ordinance. "As in the case of the original comprehensive enactment the zoning

statute must be followed, and ûny a¡rendmsnt must . . . meet all requirements of the

enacting process or it will not becomo legally effective." E.C. Yokley, Zoung Law and

Practice $ 11.3 (4th ed. 2001); see also Edwa¡d H. Siegler, Jr., et al., Rathhopf s The Law



of Zoning and Planning $ 39:5 (ath ed. 2007) (stating that a failure to follow those

procedures may render the attempted amendment void upon challenge). Moreover, when a

local government has croatêd a planning commission, it may not augmcnt its stalutorily

established duties by a local ordínance. E,C. Yokley, Zoning Law and Practice $ 11,5 (4th

ed. 2001).

b. Local Government¡l Porver in'West Vireinin

In West Virginia, local got'ernments are creatures of the slate I therefore, they rnay

only perform functions that the Constitution confened upon them or the Legislature

delegaæd to them. SyI. Pt. l, ßraclcrnan's, Inc. v. City of Huntington,126 W.Va. 21,2'l

S.E.2d 71 (L943). "lt has no inherent powers, and only such implied powers as atË

necessary to carry into effect those expressly granted -" Id.; see also Syl. Pt. l, State ex. rel.

Plymale v. C'iry ofHuntington,147 W.Va. 728,l3I S.E.2d 160 (1963) (hoiding that trreir

pov/er depends solely upôn the acts of the Legislature). At any time, the Legislahue may

modify or withdraw the power that it granted to a local gôvemment. Brackman's 27 S.E.zd

at 73. Local government includes counûy commissions.

The courty [commission] is a corporation c.reated by statuto,
and possessed only ofsuch powers as are expressly confened
by the Constitution and legislature, togethor with such âs are
reasonably and necessarily implied in the full and proper
exercise of the powers so expressly girren. It can do only
such things as are authorized by law, and in the mode

presnibed.

Syl. Pt. 3,ll'eston, Inc. v. Minerøl County,2l9 V/.\¡4. 564, 638 S.E.2d 167 Q006)
(emphasis added).

When a looal government arnends a zoning ordinance it must be done within the

linriæ of the zoningpower delegated by the Enablíng Act. Syl., Støte ex. rel. MacQueen v.

City of Dunbar, 167 W.Va. 91,278 S.E,2d 636 (1981). The Legislature has provided a



detailed procedure urder the Enabling Act for adopting amendments. State ex rel. Foster

v. CÌty of Morgantown,lS9 W.Va. 433,435-37,432 S.E.2d 195,197-99 (1993).

First, prior to the adoption of an an¡,endment to the zoning
ordinance, the planning commission is requrired to issue
notice and conduct a public hearing on the proposed
amendment. Il.Va. Code,8-14-18 [1969]. Next, after tho
pubLic hearing has been held, the planning commission may,
by resolution, adopt the arnendment to the zonìng ordinance.
W.Va. Code,8-24-19 [969]. Upon certif,ing and presenting
the proposed zoning ordinance amendment to the municipal
governing body, W.Va. Code, 8-24-2 [19ó9] [sicJ, the
governing body must consider tho ordinance and either adopt,
roject or amend it. I|r.Va, Code, 8-24-21[1969].2

Id.

The Legislaturo has chargcd the Planrung Cornmission with the duty to make "careful and

comprehensive surveys and studies of the existing conditions ;md probable future ohanges

of such conditions with the tenitory under its jurisdiction;' [d. at n.6 (oiting W.Va. Code $

8-24-16 [1969] but still intact). That duty gives sense to the detailed procedule to be

followed in amending a zoning ordi¡rance. Foster,l39 W.Va. at n.6, That Coua held that

West Virginia Code Sections 8-24-18 through 8-24-23 control the method by which a local

government may amond a zoûing ordinance. 1d. Because those sections do not authorize a

referendum, none is required or authorized,. id. o1Syl. Pt- 1. Thus, the Couri FINDS ilral

local govemments only have the speciñc powers that the Legislature delegates to them and

may only exercise those powers according to the letter of the staûrte for their actions to

have effect.

c. The Applicable St¡tutes

r The Court notes th¡t rhe Court's Februâry 2l, 200? Order Denying Respondenrs' lvfotion for Sunrmary
Iudgment and Interpretíog the Ordinanc¿ held that the procedure Ìn West Virginia Code, Sections 8--¿4-18
tluough 8-24-23 applied rather than the procedure in 8A-7-l er seq. Respondeots continuo to prôseu
arguments under 8¡{-7-l er seq. Horvever, the Court does not consider thoso ârguments in light of itc order,



The follovving sections provide the power and duties of the Plaruring Commission

as well as the procedure by which a zoning ordinance may be amended. d "Ç6mmission"

or "Planning Comrnission" shall mean "a municipal planning commission or a oounty

planning commission, as the case may be." W.Va. Code $ 8-24-3 (2003). The

lægislalue's statement of objective of a planning comnrission is:

the planning commission shall serve in au advisory oapacity

to the goveming body of a municipality or û. county court

[county commission], that certain regulatory po'"vers be

created over developments affecdng the publio welfa¡e and

not norw otherwise controlled, and that additional powers and

authority be granted to the goveming bodies of municipalities

and ø counties to carry out the objective a¡d overall
purposes of this article.

W.Va, Code $ 8-24-1,.

"'W'here power arrd authority a¡e conferred herein, singly or disjunctively, on a county court

fcourrty commission], that power may be exercísed only in relation lo a county planning

commission" W.Va. Code $ 8-24-4 (emphasis added). Tho Legislatrue deiegated a vâriefy

of powers and duties including the power and duty to "[p]repare, publish and drstribute

reports, ordrnances, and other material relating to the activities authorieed under this article

. . .." W.Va. Code $ S-24-14(S). These powers belong exclusively to the Planning

Comnrission. 50 Op. Art'y Gen. 285 (1963) (noting that aplaruring commission's potü/ers

may not be transferred to another agenoy),

The code clearly distinguishes between a planning commission and a county

commission. "A pla¡ming commission shall make and recommend for adoption to ths

governing body of the munioipality or tô the corurty court [county commission], as the case

may be, a comprehensivo plan for the physical developmen-t of tho terrítory within its

jurisdiction." W.Va. Code $ S-24-16. Furthenno¡e, it is a planning commission thal "may

r0



propare, and the county court [that] is empowered a¡d authorized to adopl a

con-rprehensive plan and zoning ordinanoo . . .." Id-

Ordinance Section I2.2 provídes that "fa]fter the adoption of this ordinance, all

amendments to it shall be adopted according to the procedures set forth in sections eighteen

through twenty-three of Chapter 8." West Virginia Code, Section 8-24-23 states that

"[a]fter the adoption of a comprehensive plan and ordinancq all amendrnents to it shall be

adopæd according to the procedwes sot forth in sections eighteen [$ 8-24-18] ttrough

twenty-two [Ë 8-24-22] of this anicls." W.Va, Cocle $ 8-24-23^ A county commíssion may

also, if it desires an amendmürt, '¿direct the planning commission to propare an amendment

and submit it to public hearing within sixty days after formal written request by the

goveming body of the municipality or by the counDy court." Id. A planning commission or

the owners of fifìy percent or more of real property may petìtion for an amendment. W.Va.

Code $ 8-24-46. If neilher a planning commission nor property owîers submit a petition a

county commission must refer any proposed amendrnents "to the planning commission for

consideration and report before any final action is taken by the governing body ofthe

municipality or the county côurt [county commission]. W.Va, Code S 8-24-47.

"Prior to submission . . . to the county court lcouúy coriÌnission] of a planning

commission petition or report . . . the planning conrmission shall give notice and hold a

public hearing in the manner prescribed for adoption of a comprehensivo plan in section

eighteen [$ 8-24-18] of thís article - . .;' Id. A planning commission mustpublish notice of

the hearing "[a]t least thirty days prior üo the date set, fôr hearing - . .." W.Va. Code $ 8-24-

18. "After a public hearing has been hsld, the conrmission may by resolution adopt the

lt



oomprehensive plan and recommend the ordinance to the governing body of the

municipality or tô the count/ court lcounty commission]." W.Va. Code $ 8-24-19.

Aftor this, a plaming commission secretary "shall certify a copy of the plan to the

governing body of tho city or to the county court [county comrnission]. W.Va. Code $ 8-

24-20. At the first meeting of the governing body of the municipality or of the county

court âfier adoption of the plan, the secretary or a member of the commission shall presenÏ

the plan and ordinanoe to the governing body or to the cotuaty court." Id. Then'\he

governing body of the municipality or the counfy court shall proceed to a consideration of

the plan and ordinanoe and shall either adopt, reject or amend the same." W.Va. Code $ 8-

24-Zl. "If the governing body of the municipality or the county court [courty commission]

rejects the plan and ordinancc or amends it, then it sh,all be returned to the comrnission for

its consideratioq with a written stafernent of the reasons for its rejection or amendment,"

W.Va. Code g 8-24-22.

d. Application of the Enrbline Act

Respondents argue that they followed the spirit of the iaw duríng the amendment

process. They assertthat Section 8-24-18 was followed becausethe Commission jointly

with the planning Commission held two public hearings after notice. Five of the nine

Planning Cornrnissioners werc present at one hearing; eight of them at the other. All the

County Commissioners were present at both. Therefore, a quoru¡n of the Planning

Commission was present at each hearing.

t2



They assert that Sections 8-24-19 and -20 were followed because on March 22,

2005, the Planning Commission considered the proposed amendrnents, voted that they were

consistent with the Jefferson County Comprehensive Plan (Plan), and recommended them

for adoption. They contend that because A¡tiolo 24 does not define "certify" the Planníng

Commission did "certiff it" when it officially forwarded to the County Commission the

vote, recoûmendatioq and amendments. Because, in Respondents' view, the entiro County

Commission was involved from the beginning, there was no need for the Plarning

Commission to provide the amendments on paper to the County Commission. The

Planning Comnrission's actions thus complied with 8-24-19 arLd--20, in subst¿nco if not in

form. Fínally, Respondenß argue that adoption procedwe in Section 8-24-21was follolved

because the County Commíssion, at its March 23,2005 meeting, considered the proposed

amendments and voted to adopt them.

Even though all reasonable pre sumptions should favor the validity of an enacted

ordinance, such ordinan co ûay not be moclified, revised, amended, or rewritten under the

guise of interpretation. Syl. Pt. 3, G-M Realty, Inc. v, City of Weeling, 146 W.Va. 360,

120 S.E.2d 2a9 0961); Syl. Pt. l, Consumer Advocate Div. of the Publ¡c Service Com'n of

ll/est Virginíd, on Behalf of Resldential and Srnall Conzmercíal Customers of Hope Gas,

Inc. v. Public Servlce Com'n of ltt/est Virginia,l32 W.Va, 152,386 S.E.2d 650 (1989). In

fact, when an ordinance "is clear and unambiguous and the legslative intent is plain, the

statute should not be interpreted by the courts, and in case it is the dury of the courts not to

constue but to apply the statute." Syl. Pt. 5, State v- General DanÌel Morgan Post No. 548,

V.F.W.,l44W.Ya, 137, I07 S.E.2d 353 (1959). "Co\trts should favor the plarn and

obvious meaning of a statute as opposed to a narow or strained construction," Thonrpson

l3



v, Chesapeake & O. Ry. Co.,76 F.Supp. 304,307-30S (S-D.W.Va. 1948). "Andthe fact

that parties disagree about the meaning of a statute does not itself create ambiguity or

obscure meaning." Deller v. Naymick, 176 W.Va. 108, I12,312 S.E.2d 73,17 (1985)

(citingEstate of Resseger v. Battle, 152 W.Va. 216,220,161 S.E.2d 257,260 (1968).

After review of the relevant ordinance and code sections, the Court does not frnd

any ambiguity and therefore must apply the statutes as written, wíthout adding íts own

constrtrction. In Sectiou 8-24-1, the tægislatue clearly mandates that the Planning

Commission shall serve in an advisory oapacity to the County Commission, oven going so

far as to mândate that the County Commission can only exercise its polver in relation to the

Plaming Commission. In this capacity, the code delegates the power to propare ordina¡rces

to the Planning Conrmission. Section 8-24-18 cleæly states thet úe Planning Commission

is to hold and set a date for the hearing regarding ordinances. Ho'"r'ever, the County

Commission set and held the hearing as evidenced by the published notice. The notice

advised interested persons and govesunental units to contact the County Commission for

information or copies of the proposed ordinances,s The notíce ended lvith the words, "[b]y

Order of the County Commission of Jefferson County,"

The Code does not state that the County Commission may hold the hearing, a¡rd the

code and case law is clear: local govemments do not have polvers that the Legislature does

not delegate to them. It is inelevant that a "quorum" of Planning Commissioners attended

both heæings. They were inviûêd in the same capacity as the general pubìío, not as the

advisors the code requires them to be, The Legislature's intent was to designate specific

powers and duties to planning commissions separato from county commissions. To allow

' "Governmental Units" must have included the Planning Commission because ùe Courty Commission
rescinded Íts official invitation to the Planning Conrmission et its Januâry 27,2005 lneeting.
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couuty conrrnissions 1o usuq) those porvers in this instance l,votüd be tantarnount to the

Court amending the code, rvhich it simply cannot do. Because this section does not

authorize the County Commission (rather than the Planning Commission) to havo the

hearing, the Court FINDS that Respondents did not follow Section 8-24-18.

Section 8-24-19 reQuires the Pla¡ning Commissicn to recommend the ordinance to

the County Commission as the next step after it holds the Section 8-42-18 hearing. This

sùep is as crucial as the first in amending an ordinance as envisioned by the Enabling Act.

Petitioners convincingl! point out that the Planning Commission oould not perforrn this

step when it had not performed the prequisito step - holding the hearing. In any event, the

March 22,2005 Planning Commission rninutes qnly reflect that the Planning Commission

agreed that the proposed amendments wele consistent with the Comprehensive Plan, not

that they recommended them to the County Commission In order to strictly follorv the

Enabling Ac! the Planning Commíssion must have actually voted to recommend the

proposod amendments to the County Commission. This step manifests the advisory role

that the Legislature delegaæd to the Planning Commission. Thorefore, the Court, strictly

applying this section, camot find that the Planning Commission recommended the

proposed ordinances to the County Commission. Thus, ihe Court FÍÌ\IDS that Resporrderiæ

did not follow Section 8-24-19.

The same issue arises with regard to Section 8-24-20's requùement to certify the

amendment. þ-irst, as above the perquísite hearing and recommendation did not occur.

Secondly, Cou¡ finds it hard to see horv the Planning Commission actually certifìed a copy

of the proposed amendment to the Courrty Commission. The Respondents' arguments are

without merit. "Certifu" has a very speoific meedng and that meaning does not

t5



contemplate ar oral method. Black's defiues it as, "[t]o authenticate or verify in rvriting."

Bløcft's Law Dictionary 220 (7th ed. 1999). Here, there is no evidence that the Plamring

Commission senf an authentioated copy of the proposed amendments to (he County

Commission. Therefore, the Court FINDS that Respondents did not follorv Section 8-24-

20.

Although the County Commission did adopt the proposed amendnents accnrding to

Section 8-24-21when it approrred them at its March 23,2005, the Planning Cornnrission

did not hold the hearing, provide a recommondation, or certifu. As a result, the Court

cannot see how the County Comrnission rvas capable of adopting the proposed

amendments when the Planning Commission did not follow the previous mandated steps.

Regardless, it is olear to the Court that the Respondents did not follow nost if not all of the

Legislative requirements in the Enabling Act for the amendment of zoning ordinances.

Conclusion

Zoningenabling acts must be followed strictly, if not, the consequence is that the

enactments are ínvalid. West Virginia's Supreme Court of Appeals and Legislature have

confirmed that local govemments orr.ly have the powets and duties thar the Legislature

delegates to them. In this case, the Legislature delegated certain powers to the County

Commission and difforent ones to the Plauing Commission. Il is not lho Court's role to

alter a clear mandate from tho Legislature. The statute outlining the amendment process is

clear and Respondents clearly did not follow it. [t is not enough that they followed it in

spirit. Even so there is still economic value in Petitioner's members' land so no taking

occured. Therefore, the Court FINDS that Respondents did not take Petitioner's land, but
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that Respondents violated the Enabling Act when it enacted the April 8, 2005 Ordinance

amendnrents.

ACCORDINGLY, the Court ORDERS Petitioner's Parhal Summary Judgment

ùIotion GRA.NTED, and Respondents' Motion for Summary JudgmentPARTIALLY

GR.{NTED, with regalds to the takings issue. It is fur'ùrer ADJTIDICATED and

ORDERED that the April 8, 2005 Anrendments to the Jefferson County Zoning and La¡rd

Development Ordinance a¡e invalid

The Clerk shatl ENTER this ORDER, a¡rd shall forward an attested copy to

counsel and pro se parties ofrecord.

As there are no additional issues to be resolved. ihe Clerk shall retire this uasc f¡olu

the docket.

ENTERED this 26th day of Febru$y,2008. The Clerk ls dlrectad to retire thls

å"t¡on ftot tha active docket and

ptace lt among causes onded'
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